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may a hospital be granted this type of excep-
tion for more than 5 years. (See §495.4 for
definitions of payment adjustment year,
EHR reporting period, and meaningful EHR
user.)

(A) During any 90-day period from the be-
ginning of the fiscal year that is 2 years be-
fore the payment adjustment year to April 1
of the year before the payment adjustment
yvear, the hospital was located in an area
without sufficient Internet access to comply
with the meaningful use objectives requiring
internet connectivity, and faced insurmount-
able barriers to obtaining such internet
connectivity. Applications requesting this
exception must be submitted by April 1 of
the year before the applicable payment ad-
justment year.

(B)(1) During the fiscal year that is 2 fiscal
years before the payment adjustment year,
the hospital that has previously dem-
onstrated meaningful use faces extreme and
uncontrollable circumstances that prevent it
from becoming a meaningful EHR user. Ap-
plications requesting this exception must be
submitted by April 1 of the year before the
applicable payment adjustment year.

(2) During the fiscal year preceding the
payment adjustment year, the hospital that
has not previously demonstrated meaningful
use faces extreme and uncontrollable cir-
cumstances that prevent it from becoming a
meaningful EHR user. Applications request-
ing this exception must be submitted by
April 1 of the year before the applicable pay-
ment adjustment year.

(C) The hospital is new in the payment ad-
justment year, and has not previously oper-
ated (under previous or present ownership).
This exception expires beginning with the
first Federal fiscal year that begins on or
after the hospital has had at least one 12-
month (or longer) cost reporting period after
they accept their first Medicare covered pa-
tient. For purposes of this exception, the fol-
lowing hospitals are not considered new hos-
pitals:

(I) A hospital that builds new or replace-
ment facilities at the same or another loca-
tion even if coincidental with a change of
ownership, a change in management, or a
lease arrangement.

(2) A hospital that closes and subsequently
reopens.

(3) A hospital that changes its status from
a CAH to a hospital that is subject to the
Medicare hospital inpatient prospective pay-
ment systems.

(5) A State in which hospitals are paid for
services under section 1814(b)(3) of the Act
must—

(i) Adjust the payments to each eligible
hospital in the State that is not a meaning-
ful EHR user in a manner that is designed to
result in an aggregate reduction in payments
to hospitals in the State that is equivalent
to the aggregate reduction that would have
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occurred if payments had been reduced to
each eligible hospital in the State in a man-
ner comparable to the reduction under para-
graph (d)(3) of this section; and

(ii) Provide to the Secretary, by January 1,
2013, a report on the method that it proposes
to employ in order to make the requisite
payment adjustment described in paragraph
(d)(5)(i) of this section.

* * * * *

Subpart E—Determination of Tran-
sition Period Payment Rates
for the Prospective Payment
System for Inpatient Oper-
ating Costs

§412.70 General description.

For discharges occurring on or after
April 1, 1988, and before October 1, 1996,
payments to a hospital are based on
the greater of the national average
standardized amount or the sum of 85
percent of the national average stand-
ardized amount and 15 percent of the
average standardized amount for the
region in which the hospital is located.

[67 FR 39822, Sept. 1, 1992, as amended at 58
FR 46338, Sept. 1, 1993]

§412.71 Determination of base-year in-
patient operating costs.

(a) Base-year costs. (1) For each hos-
pital, the intermediary will estimate
the hospital’s Medicare Part A allow-
able inpatient operating costs, as de-
scribed in §412.2(c), for the 12-month or
longer cost reporting period ending on
or after September 30, 1982 and before
September 30, 1983.

(2) If the hospital’s last cost report-
ing period ending before September 30,
1983 is for less than 12 months, the base
period will be the hospital’s most re-
cent 12-month or longer cost reporting
period ending before such short report-
ing period, with an appropriate adjust-
ment for inflation. (The rules applica-
ble to new hospitals are set forth in
§412.74.)

(b) Modifications to base-year costs.
Prior to determining the hospital-spe-
cific rate, the intermediary will adjust
the hospital’s estimated base-year in-
patient operating costs, as necessary,
to include malpractice insurance costs
in accordance with §413.53(a)(1)(i) of
this chapter, and exclude the following:
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(1) Medical education costs as de-
scribed in §413.85 of this chapter.

(2) Capital-related costs as described
in §413.130 of this chapter.

(3) Kidney acquisition costs incurred
by hospitals approved as renal trans-
plantation centers as described in
§412.100. Kidney acquisition costs in
the base year will be determined by
multiplying the hospital’s average kid-
ney acquisition cost per kidney times
the number of kidney transplants cov-
ered by Medicare Part A during the
base period.

(4) Higher costs that were incurred
for purposes of increasing base-year
costs.

(56) Omne-time mnonrecurring higher
costs or revenue offsets that have the
effect of distorting base-year costs as
an appropriate basis for computing the
hospital-specific rate.

(6) Higher costs that result from
changes in hospital accounting prin-
ciples initiated in the base year.

(7) The costs of qualified nonphysi-
cian anesthetists’ services, as described
in §412.113(c).

(c) Hospital’s request for adjustment of
base-year inpatient operating costs. (1)
Before the date it becomes subject to
the prospective payment system for in-
patient operating costs, a hospital may
request the intermediary to further ad-
just its estimated base-period costs to
take into account the following:

(i) Services paid for under Medicare
Part B during the hospital’s base year
that will be paid for under prospective
payments. The base-year costs may be
increased to include estimated pay-
ments for certain services previously
billed as physicians’ services before the
effective date of §415.102(a) of this
chapter, and estimated payments for
nonphysicians’ services that were not
furnished either directly or under ar-
rangements before October 1, 1983 (the
effective date of §405.310(m) of this
chapter), but may not include the costs
of anesthetists’ services for which a
physician employer continues to bill
under §405.553(b)(4) of this chapter.

(ii) The payment of FICA taxes dur-
ing cost reporting periods subject to
the prospective payment system, if the
hospital had not paid such taxes for all
its employees during its base period

42 CFR Ch. IV (10-1-12 Edition)

and will be required to participate ef-
fective January 1, 1984.

(2) If a hospital requests that its
base-period costs be adjusted under
paragraph (c¢)(1) of this section, it must
timely provide the intermediary with
sufficient documentation to justify the
adjustment, and adequate data to com-
pute the adjusted costs. The inter-
mediary decides whether to use part or
all of the data on the basis of audit,
survey and other information avail-
able.

(d) Intermediary’s determination. The
intermediary uses the best data avail-
able at the time in estimating each
hospital’s base-year costs and the
modifications to those costs authorized
by paragraphs (b) and (c) of this sec-
tion. The intermediary’s estimate of
base-year costs and modifications
thereto is final and may not be
changed after the first day of the first
cost reporting period beginning on or
after October 1, 1983, except as provided
in §412.72.

[60 FR 12741, Mar. 29, 1985, as amended at 51
FR 34793, Sept. 30, 1986; 52 FR 33057, Sept. 1,
1987; 57 FR 33897, July 31, 1992; 57 FR 39822,
Sept. 1, 1992; 59 FR 45398, Sept. 1, 1994; 60 FR
63188, Dec. 8, 1995]

§412.72 Modification of
costs.

base-year

(a) Bases for modification of base-year
costs. Base-year costs as determined
under §412.71(d) may be modified under
the following circumstances:

(1) Inadvertent omissions. (i) A hos-
pital that becomes subject to the pro-
spective payment system beginning on
or after October 1, 1983 and before No-
vember 16, 1983 has until November 15,
1983 to request its intermediary to re-
estimate its base-period costs to take
into account inadvertent omissions in
its previous submissions to the inter-
mediary related to changes made by
the prospective payment legislation for
purposes of estimating the base-period
costs.

(ii) The intermediary may also ini-
tiate changes to the estimation—

(A) For any reason before the date
the hospital becomes subject to pro-
spective payment; and
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